
CIVIL SERVICE COMMISSION, CITY AND COUNTY OF DENVER, COLORADO 
Case No. 11 CSC 17 
 
In the matter of: 
 
Robert Fitzgibbons (97029) 
Officer in the Classified Service of the Denver Police Department 
  Petitioner 
 
_____________________________________________________________ 

 
FINDINGS, CONCLUSIONS, DECISION AND ORDER 

_____________________________________________________________ 
 
 Pursuant to Rule 12, Sec. 4.B., an en banc panel of three hearing 
officers, Susan J. Eckert, Daniel C. Ferguson, and Lawrence B. Leff, presided 
over the evidentiary hearing in the instant matter.  Daniel C. Ferguson served 
as the Chief Hearing Officer for administrative purposes by agreement of the 
panel.  The Hearing was held in this appeal on February 21, 22, and 23, 2012.  
Douglas Jewell, Esq. represented Petitioner.  Assistant City Attorney Joseph 
M. Rivera, Esq. represented the City and County of Denver and Former 
Manager of Safety Charles F. Garcia. 
 

THE APPEAL 
  

Pursuant to a Departmental Order of Disciplinary Action in Case No. 
P2010 07 017, dated June 14, 2011, the Manager of Safety ordered that 
Petitioner Robert Fitzgibbons be disciplined as follows: 
 

That pursuant to the authority vested in me by the Charter of the 
City and County of Denver, the Order of Discipline recommended by 
the Chief of the Police Department of the City and County of Denver is 
approved.  You are hereby dismissed from the Classified Service for 
violation of RR-102.1 of the Operations Manual as it pertains to OMS 
105.07; and dismissed for violation of RR-105, Conduct Prejudicial.  
Furthermore, your are hereby suspended without pay for sixty (60) 
days for violation of RR-102.01 as it pertains to OMS 105.07.9 and 
fined the loss of sixteen (16) hours for violation of RR-102.1 as it 
pertains to OMS 111.03(1) a & b.  Additionally, you shall be issued a 
written reprimand for violation of RR-102.1 as it pertains to OMS 
111.05(2) (e) (1).  This dismissal from the Classified Service of the 
Denver Police Department is effectively immediately. 
 
 
 
 



 
 
The rules and regulations at issue in this appeal are as follows: 

 
RR-102.1 Duty to Obey Departmental Rules and Mayoral Executive 
Orders 
 
Officers shall obey all Departmental rules, duties, procedures, instructions, 
and orders; the provisions of the Operations Manual; and Mayoral Executive 
Orders. 
 
As it pertains to OMS 105.07 Firearms – Requirements and Inspection 
…(7) Utility firearms 
 
 (a) No personal or unauthorized utility firearms, …, shall be carried 
without prior authorization of the officer’s Division Chief. 
 
As it pertains to OMS 105.07.9 Ammunition   
 
 All officers shall load their firearms and carry on their person only 
ammunition issued or approved by the Firearms Section.  … 
 
As it pertains to OMS 111.03 Other Required Items 
 
 (1) Department Badge – only the ISSUED Departmental metal badge 
and the cloth badge are authorized for wear with the uniform in the following 
manner: 

a. The metal badge shall be worn on the uniform shirt attached to 
the badge holder or on the outermost garment so as to be clearly visible 
at all times.   

b. The authorized cloth badge may be sewn on the outer 
garments, but not on the uniform shirt.  The cloth badge may also be 
sewn on the work uniform, such as coveralls, at the direction of the 
Division Chief.   

 
As it pertains to OMS 111.05 Optional Items – Uniform and Equipment 

 
(2) (e) Protective Vests 

 
1.  Personal armor vests, purchased at the officer’s expense, will 

be concealed under a uniform shirt.  Tactical and ballistic types of 
vests, other than the approved armor shirts, will be worn over an outer 
garment only when approved by the officer’s commander.   

 
 

 2



RR-105 Conduct Prejudicial 
 
Officers shall not engage in conduct prejudicial to the good order and police 
discipline of the department or conduct unbecoming an officer which:  

 
(a) May or may not specifically be set forth in Department rules and 
regulations or the Operations Manual; or 
(b) Causes harm greater than would reasonably be expected to result, 
regardless of whether the misconduct is specifically set forth in Department 
rules and regulations or the Operations Manual. 

 
DENVER POLICE DEPARTMENT – DISCIPLINE MATRIX 
CATEGORY F 
 
 Any violation of Law, rule or policy which: forseeably results in death or 
serious bodily injury; or constitutes a willful and wanton disregard of 
Department values; or involves any act which demonstrates a serious lack of 
the integrity, ethics or character related to an officer’s fitness to hold the 
position of police officer; or involves egregious misconduct substantially 
contrary to the standards of conduct reasonably expected of one whose sworn 
duty is to uphold the law; or involves any conduct which constitutes the failure 
to adhere to any contractual condition of employment or requirement of 
certification mandated by law. 

 
FINDINGS 

 
The testimony of Robert Fitzgibbons 
 
 On Thursday July 1, 2010, Petitioner was working the 9:30 p.m. to 6:30 
a.m. shift in District 6, which includes the Lodo, Five Points and Capitol Hill 
areas in Denver, Colorado.  A routine assignment in District 6 is the 
monitoring of the people leaving Club Vinyl located at 1082 Broadway Street.  
Thursday night is hip-hop night at Club Vinyl, and there are frequently 
problems for the police on Thursday nights at closing time. 
 
 In the early hours of July 2, 2010, Petitioner and Corporal John 
Schledwitz went to this location, parking their police vehicles in the bank 
parking lot behind the Arby’s restaurant across the street from Club Vinyl.  
Petitioner had been a DPD officer since 1997.  Prior to that time, he had been 
a member of the U.S. Army, where he was trained on the M-16, a rifle very 
similar to the AR-15 he was carrying that night. 
 
 Upon arriving at the bank parking lot Petitioner prepared for monitoring 
the outflow crowd by donning a tactical vest and a Kevlar helmet, and taking 
his personal AR-15 from the trunk of his police vehicle.  He stated that based 
on his experience there could be shooting at this location, and that he needed 
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to be ready.  Petitioner testified that he was carrying the AR-15, which he had 
purchased from another officer because the department issued shotgun 
assigned to him was firing high.  Petitioner identified Res. Ex. 50, a diagram of 
the area around Arby’s parking lot, showing two vehicles, a Yukon to the 
northeast, and a Lexus. 
    
 Petitioner and Corporal Schledwitz waited by their cars for some 
minutes, listening to the crowd noise before moving into the Arby’s parking lot.  
They heard the noise level increase, and Petitioner stated he observed a 
group of women pulling at a male, later identified as Sorel Shead.  They then 
walked toward this group, and as they approached were told by a witness that 
Shead appeared to be going for a weapon.  Petitioner called to Shead to get 
in his car and leave, and the other people in the group did leave.  Shead 
opened the driver’s door of the Lexus shown on the diagram in Res. Ex. 50 
and reached into the vehicle.  He then stood up with a weapon and fired it into 
the air 5 or 6 times, before pointing at the officers and firing a single shot.  
Petitioner and Corporal Schledwitz returned fire, but stopped firing when 
Shead stopped and dropped his weapon.  Shead then ran.  Petitioner took 
possession of Shead’s weapon, pushing aside a woman attempting to retrieve 
it, and then pursued Shead along with Cpl. Schledwitz, eventually capturing 
Shead. 
   
 Petitioner stated that he fired six shots with the AR-15, four of which 
were hollow point rounds, and two of which were tracer rounds.  He stated 
that he was not aware that there were tracer rounds in the magazines he had 
purchased from another officer.  He admitted none of his shots hit Shead.  He 
stated that he was familiar with the AR-15, a very similar rifle to the M-16 that 
he used as a sniper in the U.S. Army.  He stated he was also trained to use 
the AR-15 both during a one-day familiarization assignment with the SWAT 
team, and during IARD (Immediate Action Rapid Deployment) training 
following the Columbine High School shooting incident in Jefferson County, 
Colorado.  He stated that he had carried the AR-15 on these occasions and 
on one other occasion, and had been observed by his superiors carrying the 
AR-15, and had never been questioned about its usage.  He identified Res. 
Ex. 22, a DPD record of his firearms qualifications, and admitted that it did not 
show that he had ever qualified with the AR-15.  He also identified Res. Ex. 
23, his request for permission to take the Urban Rifle Class.  He stated that he 
had requested this training every time it was made available, but had never 
been approved by his superiors to take the class.  Petitioner also testified that 
he regularly went shooting at ranges on weekends with friends for relaxation, 
and referred to this as proficiency training.   
 
Testimony of Corporal John Schledwitz 
 
 The testimony of Cpl. Schledwitz regarding the shooting on July 2, 
2010 confirms that of Petitioner in most respects.  He drove his police cruiser 
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to the bank parking lot across the alley from the Arby’s restaurant at 1085 
Broadway, meeting with Petitioner, where they both prepared to monitor the 
out crowd on foot.  Two Gang Bureau members were also at the Club Vinyl 
location that evening.  Cpl. Schledwitz was carrying his Glock sidearm, as well 
as a pepperball gun, a less lethal weapon, which he always uses because it is 
recognizable by the public and acts as a deterrent.  He was not wearing a 
helmet or a tactical vest.  He listened to the noise from the outflow crowd at 
Club Vinyl for 5 to 10 minutes, and when it increased, he and Petitioner 
moved across the alley into the Arby’s parking lot. 
   

They observed a car parked in the Arby’s lot with the driver’s door 
open, and on being told by a witness that a person, later identified as Sorel 
Shead, appeared to be getting something from his car, as they approached.  
Cpl. Schledwitz heard Petitioner tell Shead to just get in his car and leave.  
Shead then stood up and fired 5 to 6 shots into the air and then fired a final 
shot at the officers.  At this time Cpl. Schledwitz was 4 to 5 feet to the right 
and a foot behind Petitioner, and approximately 20 feet from Shead.  Both 
returned fire at Shead.  Cpl. Schledwitz first fired his pepperball gun, because 
it was in his hand, but then transitioned to his more lethal Glock, firing three 
shots.  He stated that his shots hit the door of the Lexus, but did not penetrate 
the metal.  Shead dropped his weapon and ran, and the officers chased him 
to an alley.  Petitioner provided cover to Cpl. Schledwitz, and enabled the 
capture of Shead. 

   
 He also testified that it is DPD policy that an officer must qualify to carry 
the AR-15 by taking the Urban Rifle course, and that he found the course very 
useful even though he was familiar with the AR-15 before he took the course.  
He identified Res. Ex. 34, his personal qualifying record for shooting at the 
DPD range with both the Glock and the AR-15.  He agreed that the AR-15 
was a more accurate weapon, and that it is appropriate for use in an incident 
such as this.   
 
The Testimony of Technician Robert Winckler 
 
 Technician Winckler has been the firearms technician instructor for 14 
years.  He teaches the Urban Rifle class, a 40-hour course, twice each year.  
Some 250 officers have taken the course.  In addition, there are subsequent 
8-hour in-service classes required every three years, and officers are required 
to qualify by shooting on a quarterly basis.  The course starts, regardless of 
the skill levels of those being trained, with basic safety rules, i.e., verifying 
whether the weapon is loaded, never aiming the weapon unless intending to 
use it, and keeping your finger off the trigger.  Officers must account for both 
hits and misses, and must account for all rounds fired.  The course involves 
multiple target scenarios, and teaches proper stance in firing.  Tactical training 
is given in how to properly use the weapon, how to use it in the dark, and how 
to use it with a flashlight. 
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 Winckler also testified that ammunition used was both hollow point and 
soft point, noting that full metal jacket rounds continue going and over-
penetrate.  The class also covers the velocity and ballistics of AR-15 rounds.  
He noted that the point of requiring certification of officers was so that when an 
officer finishes the course he knows the capabilities of the AR-15, especially in 
an urban setting. 
   
 Winckler stated that officers may purchase personal weapons, but that 
they must be inspected and approved by the Firearms Section before the 
officer is authorized to carry the weapon.  He further testified that the DPD 
cannot put an officer on the street with a weapon he has not been trained on, 
and that an officer must train with his personal weapons for the City of Denver 
to avoid liability. 
 

In regard to Petitioner, Winckler stated that one cannot have an implied 
understanding regarding authorization to use a weapon, that an officer must 
maintain his qualification because shooting is a declining skill, and that the 
operations manual states that an officer must maintain qualifications.  He noted 
that Res. Ex. 22 revealed that Petitioner had no record of qualifying with the 
AR-15, and that Petitioner was therefore not qualified to carry the AR-15. He 
noted that prior military experience does not provide the experience and 
training in an urban area  necessary to allow an officer to credibly testify in 
court that he is “trained and certified” to use such a weapon.  After taking the 
Urban Rifle course an officer will know when to deploy an AR-15, and know 
what they can hit.  The class also covers decisional shooting, use of force, 
manual requirements, and the storage of weapons.  He noted that an AR-15 is 
to be stored in a case in the trunk of a police vehicle, with no round in the 
chamber, and that they authorize 100 rounds or 3 magazines, and only permit 
approved duty ammunition, which is tested for penetration and effectiveness.  
He stated that an officer who has not qualified through the class cannot obtain 
duty ammunition. 

 
 In addition, Winckler testified that the class teaches firing angle, and 
sight offset (where the impact may be 2 ½ inches low from the sighting), and 
also noted that they adjust the officer’s rifle for that officer’s eyes, so that when 
he goes to use it he knows what will happen. He stated that you cannot put an 
untrained officer in the field with such a weapon, that circumstances have never 
justified use of an unauthorized weapon, and that it is dangerous for other 
officers to work with an untrained officer using an AR-15.  He noted that there is 
redundancy in AR training, that each officer fires 1500 rounds, that they have 
moving targets, that they practice in darkness, that they teach the use of a 
flashlight with the AR-15, that Officers may modify their weapons, but that prior 
to qualification all weapons are checked.  He also noted that practice 
ammunition is of lesser cost, but is not approved for use in the field, because 
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practice ammunition is a full metal jacket, and approved ammunition is a hollow 
point.   
 
The Testimony of Lt. James Henning 
 
 Lt. Henning testified that he was an administrative Lieutenant in District 
6, and had created the form shown in Res. Ex. 23 for officers to request 
training.  He stated that the District Commander decides who gets trained, that 
they try to select by seniority, but if there is an objection to a particular officer 
being trained they may be skipped.  He noted that Petitioner had requested 
Urban Rifle training three times, and each time he made the request he was 
denied. He stated that he would have discussed with Commander Dilley any 
reservations about Petitioner’s qualifications for Urban Rifle training, and stated 
that there was an issue of Petitioner’s judgment. 
 
 Lt. Henning further stated that he did discuss with Petitioner his selection 
for Urban Rifle training, at the time of the changeover from Commander Dilley, 
when Petitioner asked if now that Dilley was leaving could he go to Urban Rifle 
class, and Petitioner was told he could make his request of the new 
Commander.  He stated this was a Tuesday prior to the Thursday/Friday 
shooting on July 1st /2nd. 

 
Lt. Henning was shown Res. Ex. 60, numbers 4-6.  He stated that if he 

had seen Petitioner wearing the Kevlar helmet and tactical vest he would have 
told him to put it away, since it was not DPD issue, it had a military appearance, 
and it was not necessary.  He stated he considered as military the helmet with 
flashlight, the O-Positive blood type badge, the numbered magazine, and the 
hidden badge.  He said that a badge was required to be displayed because it 
showed authority as a DPD police officer, and not a guard or something else. 

 
 During cross-examination Lt. Henning testified that he had no reason to 
question Petitioner’s qualifications for Urban Rifle training, other than what he 
was told by commanders, and also stated he had never directly supervised 
Petitioner.   
 
The Testimony of Lt. Catherine Davis 
 
 Lt. Davis was also an administrative Lieutenant in District 6.  She 
testified that Petitioner had requested Urban Rifle training, but had been 
denied.   She stated she took part in discussions about this denial of 
Petitioner’s request, and that the denial was based on Petitioner’s judgment in 
decision-making and reliability.  She also testified that she had supervised 150 
to 200 out-crowds in District 6 over about a two-year period, and had never 
ordered the deployment of AR-15’s, because there was no need to do so.   
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The Testimony of Jonathyn W. Priest 
 
 Jonathyn Priest, a crime scene investigator, was a 32- year member of 
the Denver Police Department, retiring as Commander of the Major Crime 
Section.  He reconstructed the shooting incident involved in this case, and 
reported his findings to the District Attorney because a person was injured in 
the shooting.  He was accepted as an expert in this hearing, and gave a 
detailed explanation of the procedure he followed in securing the scene of the 
incident and gathering evidence of the result of the shooting. 
 
 He stated that he did an evaluation of the ammunition used by Petitioner 
and found there were atypical cartridges not used by the DPD.  None of the 
cartridges in possession of Petitioner were issued by DPD, but were similar to 
DPD ammunition.  Atypical were military tracer rounds, which are used to 
observe the trajectory of a bullet.  He stated that tracer rounds do not ignite 
until 150 yards out, and are not suitable for use in an urban environment.  He 
also stated that the Petitioner fired five rounds, and Cpl. Schledwitz three 
rounds, all of which were accounted for.  The rounds fired by Cpl. Schledwitz 
were found in the door of the Lexus shown in Res. Ex. 50, and the pictures 
shown in Res. Ex. 49, especially Ex. 49-24.  Rounds fired by Petitioner were 
found to have penetrated a balcony wall and lodged in the cinder block wall of 
the motel across the street from the Arby’s restaurant.  He further testified that 
the first round fired by Petitioner struck and perforated the car door of the 
Lexus, the second hit an electrical box, and the next three impacted the motel 
across the street. 
 
 Regarding the ammunition, Mr. Priest stated that the tracer rounds were 
full metal jacketed.  Such AR-15 rounds will travel over a mile.  The rounds fired 
by Corporal Schledwitz were found inside the door panel of the Lexus.  The 
ammunition approved by the DPD is hollow point or soft nosed, and is designed 
to stop when they hit their target. 
 
 Mr. Priest stated his opinion that use of a tactical rifle here was an 
incorrect choice based on location, the number of people present, the lack of 
training, and the use of inconsistent ammunition.  He said that the AR-15 is 
best deployed where the distance is greater, where barrier perforation is 
necessary, where the target is wearing armor, where the scene is secure from 
collateral damage, and where the scene is open and controlled by the officer.  
He said that it is not common for patrol to use the AR-15.  Here, the shots fired 
by Petitioner went from low to high, which occurs when officers fire before they 
have engaged their target properly by sighting. 
 
The Testimony of Diamond Demmer 
 
 Ms. Demmer testified that she was going to their car with a cousin 
when they heard a loud bang, and looked to the sky thinking it might have 
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been early fireworks.  They then heard repeated “pops” and realized they 
were gunshots.  She was by the tree shown in Res. Ex. 49-14 when she was 
hit.  She was taken to Denver General Hospital where her wounds were 
treated. These injuries are shown in the pictures in Res. Ex. 50, marked B-
305, 310 and 311. The hospital performed exploratory surgery on her 
abdomen, and she has scars from the surgery as well as scars where her legs 
and thighs were hit by bullet fragments.  She walks with some pain caused by 
nerve damage.  
 
The Testimony of Charles Garcia 
 
 Charles Garcia was the Manager of Safety from March 2011 to the end 
of July 2011, and reviewed this disciplinary action.  In his testimony he 
referred to Res. Ex. 3, the Manager’s Addendum to Departmental Order of 
Disciplinary Action.  He also testified that he relied on Res. Ex. 5, the 
Disciplinary Sanction Worksheet executed by Dep. Chief Michael H. Battista, 
and Res. Ex. 7, Findings by Chief of Police/or Designee – Pre-Disciplinary 
Conference.  He stated that he reviewed the entirety of the IAB file in this case 
in reaching his decision on discipline.  Specification A in the Manager’s 
Addendum refers to the violation of RR-102.1 – Duty to Obey Departmental 
Rules and Mayoral Executive Orders as it pertains to OMS 105.07, Utility 
Firearms.  As to Specification A, Mr. Garcia found a Category F violation of 
the Matrix because the use of an AR-15 weapon by Petitioner was a violation 
of Rules and Policies resulting in serious bodily injury to an innocent victim.  
Mr. Garcia also found Petitioner’s actions showed a willful and wanton 
disregard of DPD rules and a lack of integrity, and constituted egregious 
misconduct.  He also found that Specification B, an RR-105 – Conduct 
Prejudicial allegation, was a Category F violation of the Matrix on the same 
basis.  He based his determination on the weapon and ammunition used. 
 
 Mr. Garcia noted that according to the IAB report before him Petitioner 
had wanted to use an AR-15 for years, and had asked permission to attend 
Urban Rifle class, but had been denied permission by Commander Dilley 
based on her review of Petitioner’s record.  Petitioner then knowingly used the 
AR-15 in this incident, which resulted in serious bodily injury to an innocent 
bystander, and admitted his actions to the IAB investigators.  Mr. Garcia found 
these actions to be willful and wanton disregard of department values 
constituting Category F violations of RR-102.1 and RR-105.  He relied on the 
report from Denver General Hospital in finding that Ms. Demmer had suffered 
serious bodily injury.   
 
The Testimony of Lt. Patrick Phelan 
  
 Lt. Phelan, a 14-year member of the DPD SWAT team, testified that 
Petitioner was on a temporary assignment to the SWAT team, and as such 
would not be trained on the AR-15.  He stated the AR15 is not appropriate in 
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large crowds, and in his experience has never been deployed in out-crowd 
control.  He stated the AR-15 is appropriate in searching for an armed suspect. 
 

LEGAL ANALYIS AND CONCLUSIONS 
 
 Petitioner contends that his actions in this incident were justified based 
upon the fact that the area of 10th and Broadway streets in Denver is a known 
high-crime area, and the recognition by the DPD that out-crowds from Club 
Vinyl and other nightclubs are known to result in violence, including fights, 
stabbings, and shootings.  Petitioner argues that he was taking prudent action 
in donning his Kevlar helmet and tactical vest, and arming himself with his 
personal AR-15, justifying its use on his military experience and his off-duty 
practice shooting with friends.  He further argues that the injuries suffered by 
Ms. Demmer did not constitute “serious bodily injury.”  Petitioner thus argues 
that his actions, even if found violative, do not rise to the level of a Category F 
violation, and his termination is therefore not justified.  We do not find 
Petitioner’s arguments persuasive. 
 
 Petitioner argues that he was adequately trained in the use of the AR-
15.  He based this argument on his military experience with the M-16, and his 
recreational shooting with friends.  However, there is little evidence in the 
record of Petitioner’s military training or experience, nor is there evidence in 
the record of the manner, variety, or extent of his “recreational shooting with 
friends.” 
 
 As noted, Specification A states that “No personal or unauthorized 
utility firearms …shall be carried without prior authorization of the officers 
Division Chief.”  We find that Petitioner knew of the requirement that he 
complete the Urban Rifle course to be qualified to carry the AR-15, as shown 
by his numerous applications.  Petitioner admitted that he was never 
authorized to take the Urban Rifle course, and, therefore, was not authorized 
to carry an AR-15.  We further find that Petitioner’s actions in carrying his 
personal AR-15 are not excused by his perception of possible violence during 
the monitoring of the Club Vinyl out-crowd.  Petitioner testified the he had 
applied to take the Urban Rifle course “every time it was made available,” and 
had never been approved to take the course.  We further note that Petitioner 
also spoke with Lt. James Henning, in a conversation three days before the 
incident here, in which Petitioner asked Lt. Henning if now that Commander 
Dilley was leaving could he take the course, and was told by Lt. Henning that 
he would have to make his request to the new commander.  Lt. Davis and Lt. 
Henning both testified that in supervisory discussions regarding the denial of 
Petitioner’s requests to take the Urban Rifle course, the denial was based on 
Petitioner’s judgment in decision-making and reliability.  In addition, Tech. 
Winckler testified that only 250 of the 1300 DPD officers are qualified to carry 
the AR-15.  Tech. Winckler also stated that because of liability considerations 
of the City of Denver, the DPD cannot put an armed officer on the street who 
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is not qualified to use the weapons he carries, and that since shooting is a 
declining skill, officer’s must qualify quarterly with the weapons they carry.  
Finally, Winckler testified that while officers may purchase personal firearms, 
all personal weapons must be inspected and approved by the Firearms 
Section before the officer is authorized to carry the weapon.  Petitioner’s AR-
15 was never inspected by the Firearms Section, and Petitioner never fired his 
AR-15 on the DPD range to qualify with that weapon. 
 
 Petitioner’s contention that he was further trained by his participation in 
an IARD (Immediate Action Rapid Deployment) training class, and his 
familiarization course with the DPD SWAT team is likewise rejected.  The 
testimony of Tech. Winckler and of Lt. Patrick Phelan reveals that neither 
class was specific to the proper use of the AR-15.  The IARD class involved 
crisis deployment, while the SWAT class was a broad overview of the training 
and situations faced by the SWAT team.  Both classes were of only a one-day 
duration.  We therefore find that Petitioner knowingly violated OMS 105.07 by 
carrying his personal AR-15 in the line of duty.   
 
 Petitioner’s argument that his actions in carrying his AR-15 do not rise 
to the level of a Category F violation of the Matrix is also rejected.  There are 
a number of alternative causes stated in Category F for finding that a violation 
of Law, rule, or policy is grounds for dismissal.  The Manager of Safety found 
Petitioner’s actions resulted in serious bodily injury to an innocent victim, and 
also found Petitioner’s actions showed a willful and wanton disregard of DPD 
rules and a lack of integrity, and constituted egregious misconduct.  We 
agree. 
 
 Petitioner’s argument that “there is no evidence in this record that there 
was serious bodily injury due to a purported substantial likelihood of death,” is 
wrong.  Res. Ex. 48 admitted into evidence is a report by Denver General 
Hospital finding that Diamond Demmer suffered serious bodily injury because 
of Petitioner’s actions.  Additionally, Ms. Demmer testified that she was 
seriously injured and that she continues to suffer pain.  Petitioner’s further 
argument as to his subjective ability to foresee the consequences does not 
hold merit; it misstates the rule found in category F.  The issue, as Petitioner 
argues, is not what Officer Fitzgibbons “foresaw.”  The issue is whether it was 
foreseeable, to the average officer, that the actions of Petitioner could 
“…foreseeably result(s) in death or serious bodily injury.”  The Panel finds that 
it was foreseeable that firing an AR-15 with full-metal jacketed rounds in an 
out-crowd situation outside Club Vinyl could result in death or serious bodily 
injury to innocent bystanders. 
 

The Panel also finds that Petitioner’s actions showed a willful and 
wanton disregard of DPD rules and a lack of integrity, and constituted 
egregious misconduct as is supported by the incident reconstruction of Mr. 
Priest.  Mr. Priest compared the actions of Cpl. Schledwitz and Petitioner.  
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The shots fired by Cpl. Schledwitz were found in the door of the Lexus, while 
the rounds fired by Petitioner hit the Lexus, an electrical box, and a motel wall.  
Had Petitioner completed the Urban Rifle course, and implemented the 
practices taught in that course, as testified to by Tech. Winckler, his personal 
AR-15 would have been calibrated for him and for his eyes, thereby improving 
his accuracy, and he would not have been firing full-metal jacket and tracer 
rounds which are not used because of their over-penetration and 
inappropriateness in a close urban environment. 
 
 
 The concern of Petitioner here, as shown by his actions and testimony, 
was for his personal safety and that of his fellow officers.  While such concern 
is admirable, of equal importance is the safety of innocent bystanders.  
Petitioner fails to recognize this responsibility to the citizenry.  Rather, 
knowing the requirement that he take the Urban Rifle course to qualify to carry 
an AR-15, when he was not authorized to take the course he chose to 
substitute his opinion for that of his superiors, and to violate department rules.  
It is this disregard for citizen safety that demonstrates a serious lack of 
integrity, and constitutes egregious misconduct.  The failure of Petitioner to 
follow department rules and to grieve the issue of authorization to take the 
Urban Rifle course shows a willful and wanton disregard for department rules, 
and a serious lack of character. 
 
 A further indication of Petitioner’s failure to take responsibility for his 
actions is his contention that supervisors had observed him carrying his AR-
15 and failed to take action.  We find that this attempt to shift blame also 
shows a lack of integrity.  Petitioner testified that he carried his AR-15 during 
his IARD training and SWAT familiarization course, and on one other 
occasion, and was never questioned by supervisors who saw him carrying the 
AR-15 about his qualification to do so.  We disagree with this argument, that 
he was authorized to carry his AR-15 because his supervisors observed his 
carrying the weapon on these occasions. Observation or lack of observation 
does not constitute approval to violate a clear rule regarding training, and a 
rule and requirement known by Petitioner.  We therefore reject Petitioner’s 
argument that DPD supervision tacitly approved or condoned Petitioner’s 
carrying his personal AR-15. 
 
 The violation regarding the use of improper ammunition supports our 
finding of the other violations found herein.  Petitioner did not know what 
ammunition he was carrying.  This is inexcusable.  Part of the training in the 
Urban Rifle course is devoted to knowledge of the types of ammunition and 
their characteristics in firing.  Petitioner’s disregard for rules resulted in his use 
of an unauthorized weapon and the firing of improper ammunition.  We find 
the discipline of a suspension of sixty days for this violation appropriate. 
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 Finally, we find the fine of a loss of sixteen hours for improper 
placement of his badge to be appropriate.  The actions of Petitioner in 
donning his Kevlar helmet and personal tactical vest, which concealed his 
badge, for the monitoring of the Club Vinyl out-crowd are indicative of a mind-
set of Petitioner that he was entering a war zone and that his concern was not 
for citizen safety. 
 
 Petitioner argues that the alleged violation of RR-105 Conduct 
Prejudicial constitutes stacking of charges.  We do not agree.  The act of 
Petitioner in carrying an unauthorized weapon, the alleged violation of RR-
102.1, is separate and distinct from Petitioner’s actions in firing improper 
ammunition in an out-crowd situation.  Such conduct was prejudicial to the 
good order and police discipline of the department because it was a willful and 
wanton disregard of the rules of the department, and because it resulted in 
serious bodily injury to an innocent civilian, greater than would reasonably be 
expected to result had Petitioner not been firing unauthorized ammunition 
known to over penetrate and to fragment. 
 

DECISION  
 

Violation of the Operations Manual Sec. RR-102.1 Duty to Obey Depart-
mental Rules and Mayoral Executive Orders as it pertains to OMS 105.07 
Utility Firearms 
 
 We find that Petitioner did violate this section of the Operations Manual 
by carrying his personal AR-15 while on duty monitoring the out-crowd at Club 
Vinyl in the early morning hours of July 2, 2010, without prior authorization of 
his Division Chief, and that the appropriate discipline for this violation is 
dismissal. 
 
Violation of the Operations Manual Sec. RR-105 Conduct Prejudicial  
 
  We find that Petitioner did violate this section of the Operations 
Manual in that his actions in carrying his unauthorized personal AR-15 and 
discharging that weapon in a crowded parking lot resulted in serious bodily 
injury to an innocent civilian, and that the appropriate discipline for this 
violation is dismissal. 
 
Violation of the Operations Manual Sec. RR-102.1 Duty to Obey Depart-
mental Rules and Mayoral Executive Orders as it pertains to OMS 
105.07.9 Ammunition 
 
 We find that Petitioner did violate this section of the Operations Manual 
on July 1 and 2, 2010, by loading his personal AR-15 with full-metal jacketed 
and tracer ammunition not issued or approved by the Firearms Section, and 
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that the appropriate discipline for this violation is suspension for sixty days 
without pay.   
 
Violation of the Operations Manual Sec. RR-102.1 Duty to Obey Depart-
mental Rules and Mayoral Executive Orders as it pertains to OMS 
111.03(1) a & b Other Required Items 
 
 We find that Petitioner did violate this section of the Operations Manual 
on July 1 and 2, 2010, by failing to properly display his police badge on his 
outermost garment, and that a fine of 16 hours is an appropriate discipline for 
this violation 
 
Violation of the Operations Manual Sec. RR-102.1 Duty to Obey Depart-
mental Rules and Mayoral Executive Order as it pertains to OMS 111.05 
(2)(e)(1) Optional Items – Uniform and Equipment 
 
 Since the discipline for this alleged violation is a written reprimand, it is 
not subject to appeal. 

 
ORDER 

 
The Departmental order of Disciplinary Action in Case No. P2010 07 017, 
dated June 14, 2011, is affirmed as follows: 
 
 1.  The decision finding Petitioner violated RR-102.01 as it pertains to 
OMS 105.07 is sustained, and Petitioner is dismissed from the Classified 
Service for that violation. 
 
 2.  The decision finding Petitioner violated RR-105, Conduct 
Prejudicial, is sustained, and Petitioner is dismissed from the Classified 
Service for that violation.   
 
 3.  The decision finding Petitioner violated RR-102.01 as it pertains to 
OMS 105.07.9 is sustained, and Petitioner is suspended without pay for sixty 
(60) days for that violation. 
 
 4.  The decision finding Petitioner violated RR-102.1 as it pertains to 
OMS 111.03(1) a & b is sustained, and Petitioner is fined the loss of sixteen 
(16) hours for that violation. 
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NOTICE OF APPEAL RIGHTS 
 

Pursuant to Charter § 9.4.15(E), and Rule 12 § 11 (1) and (2), the 
decision of the Hearing Officer may be appealed to either the Civil Service 
Commission, or directly to District Court.  Any appeal to the Commission shall 
be initiated by filing a Notice of Appeal with the Commission, within fifteen (15) 
calendar days of the date noted on the certificate of service of the Hearing 
Officer’s decision by the Commission.  Any appeal to District Court shall be 
initiated in accordance with the Colorado Rules of Civil Procedure currently in 
effect. 

 
 

   
 
Dated this 17th day of May, 2012 
 
 
/s/ Susan J. Eckert             /s/ Daniel C. Ferguson         /s/ Lawrence B. Leff 
Hearing Officer  Chief Hearing Officer Hearing Officer 



 
 

CERTIFICATE OF SERVICE 
 
 
I hereby certify that on this 17th day of May, 2012, I have served the foregoing FINDINGS, 
CONCLUSIONS, DECISION AND ORDER issued the 17th day of May, 2012 by Hearing 
Officers Susan J. Eckert, Daniel C. Ferguson and Lawrence B. Leff in Case No. 11 CSC 17, In 
the matter of Robert Fitzgibbons (97029), Officer in the Classified Service of the Denver Police 
Department, by arranging that a true and correct copy of the same be sent by U.S. Mail, certified, 
first class, postage prepaid, to the following parties’ attorneys of record at the addresses noted.  
A courtesy copy was also forwarded by email on May 17th. 
 
 

Douglas Jewell, Esq. 
Bruno, Colin, Jewel & Lowe  P.C. 
1999 Broadway, Ste 3100 
Denver, CO 80202-5731 

   Certified No. _7008 2810 0000 1217 0627 
 
 

By email:  
    DJewell@brunolawyers.com 
Copy by email: 
    MBrock@brunolawyers.com  

Joseph M. Rivera, Assistant City Attorney 
Office of City Attorney - Litigation Section 
201 West Colfax Avenue, Dept. 1108 
Denver, CO 80202-5332 

   Certified No. _7008 2810 0000 1217 0610 
 

By email: 
      dlefiling.litigation@denvergov.org    
      Joseph.Rivera@denvergov.org  
         

  
 
 

          s/Brian  SKellogg  
          CIVIL SERVICE COMMISSION 
          By:  Brian S. Kellogg 
 
 
    Original Signature on file:______________________________ 
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